
AGENDA ITEM NO 5 
 

BRISTOL CITY COUNCIL 
 

PUBLIC RIGHTS OF WAY AND GREENS COMMITTEE 
 

3 OCTOBER 2011 
 
Report of: Strategic Director of Corporate Services 
 
Title: Application to Register Land at Whitchurch as a Town and 

Village Green under the Commons Act 2006, Section 15(2) 
 
Ward: Hengrove 
 
Officer Presenting Report: Stephen McNamara 
 
Contact Telephone Number: (0117) 922 2839 
 
RECOMMENDATION 
 
To register part of the application land as a Town and Village Green in 
pursuance of the Commons Act 2006. 
 
Summary 
 
This report concerns an application to register a site in Hengrove Ward as a 
Town and Village Green.   
 
The significant issues in the report are: 
 
As set out in the report. 
 
 
Policy 
 
• There are no specific policy implications arising from this report 
 
Consultation 
 
1. Internal 
 

This report has been prepared in consultation with the Registration 
Authority’s responsible delegated officer (Strategic Director, Corporate 



Services) and the Head of Legal Services.   
 

2. External 
 

 Miss Lana Wood of Counsel was appointed as an independent inspector 
to advise the City Council as Registration Authority as to how to deal with 
the application.  Ms Wood conducted a non statutory inquiry which 
opened on 23 April 2009 which took place over a period of days and 
which included a hearing on the preliminary issue before the final hearing 
took place on 28 February 2011 to 3 March 2011.  It included an 
accompanied site view.  The inspector heard considerable evidence and 
legal argument and was provided with all available documentation.  Both 
applicant and objector were represented by Counsel.   

 
  
Context 
 
3. The applicant applied on 11 February 2008 for registration as a Town or 

Village Green of land at Whitchurch, Bristol.     
 
4. The City Council in its capacity as Commons Registration Authority has 

responsibility under the Commons Act 2006 to determine whether the land 
should be registered as a green.   

 
5. The Commons Registration Authority advertised the application on 2 April 

2008 and received an objection from the Council as landowner on 18 
June 2008.  

 
6. The inspector conducted a non-statutory inquiry which opened on 23 April 

2009.  The Council (objector) raised the question of whether the land had 
been enjoyed “as of right” or “by right”.   

 
 
7. The inspector directed that this should be dealt with as a preliminary issue 

as it appeared that it might well be determinative of the application.  It was 
clear when the inspector opened the inquiry on 23 April 2009 that there 
was no prospect of the preliminary issue being dealt with in the time 
available so the inquiry was adjourned.     

 
8. The Council (objector) contended that the land had been appropriated and 

that use of the land by local people was not use as of right but lawful use, 
that is by right. Appropriation is a process whereby land that had been 
acquired for one statutory purpose, but is no longer required for that 
purpose, can be appropriated to a new statutory purpose.  

 
9. The hearing of the preliminary issue took place on 29 and 30 June 2009.  

The inspector submitted her report to the Registration Authority. As 



documentary evidence to prove an express appropriation of part of the 
application land to be held for the purpose of public recreation could not 
be located the Council (objector) could not prove definitively that the land 
had been expressly appropriated.  

 
10. Further time was given for the Council (objector) to make further 

submission on the issue of appropriation.  Further documentation was 
submitted to the Registration Authority in July 2010.  The applicant 
amended the application in August 2010 firstly by amending the 
application land, and secondly by changing the claimed 
locality/neighbourhood in respect of which the application was made.    
The amended application land was outlined in green on the map 
appended to the amended application, a copy of which is to be found at 
Appendix 1 to this report.  The original application land was an area of 
24.05 acres.   The amended application land is an area of approximately 
27 acres.  The Council as objector did not object to either amendment and 
the amendments were allowed. 

 
11. Following the amendment of the application land an additional plan was 

produced by the Council (objector), showing the eastern boundary and the 
south eastern corner of the application land as amended in detail. That 
plan showed that the area coloured orange (the former site of the prefabs 
and a thin strip of land to the rear of the rear boundaries of the houses in 
Fortfield Road) was purchased on 3rd June 1948, the area coloured dark 
blue (the grassed area to the west of Fortfield Road) was purchased on 
15th March 1965, and the purple area (the wooded area in front of the 
houses on Bracton Drive, and along the eastern edge of the ASDA field) 
was purchased on 17th May 1965. A copy of this additional plan is to be 
found at Appendix 2 to this report. 

 
 
12. The final hearing of the application took place between 28 February 2011 

and 3 March 2011.   
 
13. It is for the applicant to define the application land and then to show that 

the statutory test is satisfied in relation to the whole of it. The inspector 
was not satisfied, on the available evidence, that all parts of the amended 
application land had in fact been used for lawful sports and pastimes by a 
significant number of local inhabitants.  The orange land, the former site of 
some prefabs, formed a discrete area and the inspector was not satisfied 
that this area had been used for lawful sports and pastimes by a 
significant number of inhabitants of the locality. The inspector has 
therefore recommended that the application to register the whole of the 
amended application land be rejected. However the Registration Authority 
is entitled to consider whether part only of the application land should be 
registered. 

     



 
14. The inspector was satisfied on the available evidence that part of the 

amended application land (the whole of the amended application land with 
the exception of the former site of the prefabs) had been used by a 
significant number of inhabitants of the locality of Whitchurch 
Ecclesiastical Parish for lawful sports and pastimes as of right throughout 
the relevant period.  The inspector recommends that this part (the whole 
of the amended application land with the exception of the former site of 
the prefabs) be registered as a Town or Village Green.   

 
Proposal 
 
11. This Committee on behalf of the Council (as statutory Commons 

Registration Authority) has a statutory duty under the Commons Act 2006 
and the regulations made thereunder to determine objectively whether or 
not the land in question should be registered as a Town or Village Green 
within the meaning of the Act.   

 
12. The recommendation is that the Committee accept the inspector’s 

recommendations to register part of the application land, that is the whole 
of the amended application land with the exception of the former site of 
the prefabs.  

 
Other Options Considered 
 
13. The other options considered are: 
 
 13.1 Register the entire application land. 
 
 13.2 Reject the application.   
 
14. The Council (objector) contended that approximately 185 acres of the 

application land had been transferred on 31 March 1980 from the Land 
and Administration Committee to the Open Spaces and Amenities 
Committee.  The Council (objector) contended that the transfer between 
Committees was consistent with an appropriation of the land so that from 
and after 31 March 1980 the land was held under the Council’s public 
open space powers.  Use of the site was permitted by the Council 
because the site was open space, held under Section 10 of the Open 
Spaces Act 1906, and accordingly use by local people was not use as of 
right, but lawful use, by virtue of the site being held under the Council’s 
open space powers.  The Council (objector) submitted detailed written 
submissions and made oral submissions at the conclusion of the hearing.  
This is dealt with in some detail in Part 8 of the inspector’s report.  

 
15. Based on the comprehensive inspector’s report the delegated officer 

acting in his capacity as the registration officer is recommending the 



partial registration of the site, that is to register the part of the amended 
application land which excludes the orange land (the former site of some 
prefabs). 

 
16. The Committee may decide to follow option 13.1 or 13.2 but must have 

sufficient reason for reaching a conclusion different from that of the 
inspector. 

 
 
Risk Assessment 
 
17. The options leave the Council open to legal challenge.  In spite of the fact 

that legal challenge in cases of this nature is the exception rather than the 
norm, it must be pointed out to members that there are, nonetheless, legal 
risks associated with this decision.  

 
18. These risks are mitigated against by the Council’s demonstration of a fair 

and transparent process in its determination of the application and a 
decision based on detailed consideration by the Registration Authority of 
the inspector’s report.   

 
Public Sector Equality Duties 
 
19. Before making a decision, section 149 Equality Act 2010 requires that 

each decision-maker considers the need to promote equality for persons 
with the following “protected characteristics”: age, disability, gender 
reassignment, pregnancy and maternity, race, religion or belief, sex, 
sexual orientation. Each decision-maker must, therefore, have due regard 
to the need to: 

 
  

i) Eliminate discrimination, harassment, victimisation and any other 
conduct prohibited under the Equality Act 2010. 

 
ii)  Advance equality of opportunity between persons who share a 

relevant protected characteristic and those who do not share it. This 
involves having due regard, in particular, to the need to -- 
 
- remove or minimise disadvantage suffered by persons who share 

a relevant protected characteristic; 
 
- take steps to meet the needs of persons who share a relevant 

protected characteristic that are different from the needs of people 
who do not share it (in relation to disabled people, this includes, in 
particular, steps to take account of disabled persons' disabilities); 

 
- encourage persons who share a protected characteristic to 



participate in public life or in any other activity in which participation 
by such persons is disproportionately low. 

 
iii) Foster good relations between persons who share a relevant 

protected characteristic and those who do not share it. This involves 
having due regard, in particular, to the need to – 
-  tackle prejudice; and 
-  promote understanding. 
 

 
Legal and Resource Implications 
 

Legal 
 
The City Council in its capacity as Commons Registration Authority has 
responsibility under the Commons Act 2006 to determine whether the 
land or a part thereof should be registered as a green. 
 
The criteria to be applied for successful registration are provided by the 
Commons Act 2006.  The applicant must establish that the land in 
question comes entirely within the definition of a town or village green, to 
be found in Section 15(2) of the Commons Act.  The Registration 
Authority must consider on the balance of probabilities whether or not the 
applicants have shown that: 
 
•  a significant number of inhabitants of the locality or neighbourhood 

indulged in lawful sports and pastimes as of right on the land for a 
period of at least twenty years; and they continue to do so at the 
time of the application. 

 
In its capacity as Registration Authority the City Council has to consider 
objectively and impartially all applications to register greens on their 
merits taking account of any objections and of any other relevant 
considerations.  The Committee must leave out of account wholly 
irrelevant considerations such as the potential use of the land in the 
future. The inspector has recommended that the application be rejected 
but that part of the application land be registered as a town green. It is 
lawful to register part of the application land. The Committee must have 
sufficient reason for reaching a conclusion different from that of the 
inspector. 
 
 
“As of right” 
 



User “as of right” means user without force, secrecy or permission (nec vi 
nec clam nec precario).  User as of right is sometimes referred to “as if by 
right” and must be contrasted with use “by right”.  
 
“By right” 
 
User “by right” means that users already have a statutory or other legal 
right to use the land for those purposes. Such users are not trespassers. 
Land is not used “as if right” for lawful sports and pastimes if user is by 
right. If land is held on trust for the purpose of recreational use and 
enjoyment by the general public or a section of the public including the 
users of the land it has been suggested (although not definitively decided) 
that the beneficiaries of the trust are entitled to use the land for sports and 
pastimes and cannot be regarded as trespassers. It has also been 
suggested but not yet decided by the courts that a trust may be implied.  
 
“Appropriation” 
 
In 1900 the courts held that a local authority, as a creature of statute, had 
no power to use land permanently for a purpose inconsistent with that for 
which it had originally been acquired. Therefore parliament conferred on 
local authorities a power of appropriation, originally exercisable only with 
the consent of a minister, whereby land that had been acquired for one 
statutory purpose, but was no longer required for that purpose, could be 
appropriated to a new statutory purpose for which the land could have 
been acquired. The current general statutory power of appropriation is to 
be found in s. 122 LGA 1972 (formerly LGA 1933 s. 163). 
 
 
Legal advice provided by Anne Nugent, Senior Solicitor 
 
Financial 
(a) Revenue 
In the event of any subsequent legal challenge, costs can be met from the 
central contingency. 
 
(b) Capital 
Registering Land as a Town and Village Green prevents development 
opportunities and therefore potential loss of a Capital Receipt. 
 
(Financial advice provided by Principal Accountants Tony Whitlock, 
and Jon Clayton) 
 
Land 
Use of the council's property holding needs to be flexible if it is to support 
initiatives such as major regeneration, housing and employment 
programmes.  Registration as a TVG would have a substantial impact on 



the ability of land to contribute to these initiatives, both current and future. 
Registration as a TVG substantially reduces the value of land, including 
financial value.  All alternative use value is wiped out and the land in 
effect becomes a liability and therefore financially valueless.  
 
Part of the application land (approx 32%) was identified as a potential sale 
during a strategic review of the city's green spaces. The land sale was 
deferred by Cabinet in December 2010 and is currently one of a number 
of land sales being considered by an all-party working group of members. 
It is expected that the working group will report its findings in the near 
future. The Whitchurch site has a potentially very high monetary value 
and the Council has committed to reinvesting 70% of this in improving 
other green spaces with priority facilities decided on locally by 
Neighbourhood Partnerships.  
 
(Land advice provided by Richard Fletcher (Parks) and Jeremy 
Screen (Corporate Property)) 
 
Personnel 
Not applicable 

 
Appendices: 
 
Appendix 1 – The Applicant’s Plan (as amended) 
Appendix 2 – The Plan produced by the Objectors 24.11.10 
Appendix 3 – The Inspector’s Report dated 18 May 2011 
 
LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985 
Background Papers: 
 
Applicant and objector’s evidence bundles and written submissions  
Inspector’s report 17 October 2009 
Inspector’s supplementary report dated 18 May 2010 
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